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In a July 2020 Tucker Ellis Client Update, we reported that the attorneys general of California,
Ilinois, and New York had sued the Office of the Comptroller of the Currency (“OCC”) in an effort to
invalidate the OCC’s recently adopted “valid-when-made” rule. On August 20, 2020, the attorneys
general of those states and Massachusetts, Minnesota, New Jersey, and North Carolina, as well as
the District of Columbia sued the Federal Deposit Insurance Corporation (“FDIC”) to invalidate the
FDIC’s new rule that mirrors the OCC rule. Both rules attempt to resolve a national dispute about
the legality of interest rates on loans after the loans are sold by certain financial institutions.

The OCC rule applies to loans made by national banks and federally chartered savings associations,
while the FDIC rule applies to loans made by state-chartered banks and U.S. branches of foreign
banks with FDIC-insured accounts. Both rules provide that a loan made by one of those institutions
at an interest rate that is legal for that institution to charge cannot be rendered unlawful by being
sold to another person who is not legally allowed to charge that same rate.

The OCC and FDIC argue that the rules are necessary to avoid curtailing the market for sales of
loans made by these federal institutions and that the regulators are only preserving the so-called
“valid-when-made” doctrine that they have historically recognized. That concept was rejected by the
Court of Appeals for the Second Circuit in 2015 in the case Madden v. Midland Funding, resulting in
widespread efforts in the lending community to establish the validity of the “valid-when-made”
doctrine.

Critics of the rules object in particular to the possibility that the rules will allow predatory lenders to
participate in “rent-a-bank” schemes where a federal institution fronts loans that are in effect being
made by a predatory lender.
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