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Spring 2009

Comorate Representative Depositions:
Notice Provision of Rule 30 (h)(6)°

Federal Rule 30(b) (6) is the vehicle for taking de-
positions of corporate representatives in civil cases.
Such depositions are unique in many respects and
contain traps for the unwary. A lack of familiarity with
the Rule’s provisions can be disastrous for the noticed
corporation and a bonanza for the noticing party.

This is the first of a series that will be published in
Inter Alia regarding corporate representative deposi-
tions under Rule 30(b) (6). It will focus on the Rule’s
notice provision.

Notice Provision

Rule 30(b) (6)’s notice provision states:
In its notice or subpoena a party
may name as the deponent a public or
private corporation, a partnership, an as-
sociation, a governmental agency, or other
entity and must describe with reasonable
particularity the matters for examination.'

Following the truism that “you cannot understand
the present if you do not understand the past,” we will
begin discussion of the Rule’s notice provision by look-
ing at the history that gave rise to it.

Pre-rule practice placed the burden on the party
taking the deposition to designate a specific corporate
representative that possessed knowledge about the areas
at issue and was an officer, director or managing agent
whose testimony would be binding on the corporation.”

Denial of knowledge was common by the cor-
porate representatives so designated, leading to
successive depositions to find someone with knowl-
edge who could provide testimony binding on the
corporation, causing one commentator to note: “[t]
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his dance of the ignorant witnesses became so common it
earned a nickname: ‘bandying.”

Rule 30(b) (6), adopted in 1970, shifted the burden
to the corporation to produce a representative whose tes-
timony is responsive to the notice, which testimony is then
binding on the corporation, no matter the representative’s
corporate status. This burden is one familiar to litigators,
and one more fairly placed on the noticed corporation:

This burden is not essentially different from that of

answering interrogatories under Rule 33, and is in

any case lighter than that of any examining party ig-
norant of who in the corporation has knowledge.*

The Notice

The noticing party still retains an initial burden of provid-
ing a notice that describes “with reasonable particularity”
the matters on which examination is requested.’ This
means that a notice must be specific and not over broad or
unduly burdensome. Thus, a challenge to a notice as being
“too specific” was denied because—the court held—the
more precise the request, the easier it should be for the
noticed party to produce a witness to testify.* Providing a
“specific” notice is what, in fact, the Rule envisioned.’

Judge Gwin of our Northern District of Ohio Court
held that a notice was both over broad and unduly bur-
densome where it 1) sought information relating to a vast
array of strategic, financial, and contractual information
from a non-party corporation; 2) provided little time for a
response; 3) included areas of questioning beyond the is-
sues in the underlying litigation; 4) would require a costly
review/analysis of thousands of documents and witness
preparation in order to respond; 5) requested informa-
tion already available from other sources; and 6) sought
potentially privileged information.®

Also held improper was a request—deemed “too
broad and burdensome” given its “almost limitless”
scope—for the deposition of corporate representatives
to address some 143 categories of questions, many with
questions within questions, that sought information about
every fact, conception, intention, understanding, belief and
sense impression regarding the disputed topic (patents)
covering a 20-year period.’

Where a notice properly identified the areas of in-
quiry but ended each with “including but not limited to”
language, the notice was rendered improper because one
responding cannot properly identify the outer limits the
areas of inquiry noticed, subjecting it to an impossible
task in attempting to comply."’

A notice that simply requested information from those
“with knowledge of the facts” was similarly improper.*

(continued on page 14)



(Corporate Representative Depositions, continued
from page 1)

And, where a notice sought the “evolution” and mean-
ing of certain insurance contract language but did
not state a time period, it was “unbounded” and thus
improper.'?

Objecting to the Notice

On receipt and review of a 30(b) (6) notice, counsel for
the noticed corporation should carefully review it for any
potential objections and should object where appropriate.
A failure to object prior to the deposition can result in an
award of sanctions against the noticed party.'’

A motion to compel was granted against a company
that provided no written objections to the 30(b) (6) no-
tice prior to the deposition of its representative; rather, it
waited to assert them at the deposition of its representa-
tive, who knew little or nothing about the items contained
in the notice." The court characterized such conduct as
an improper “self-help” measure and held that the failure
to provide written objections prior to the deposition was
in violation of the “spirit” of the Civil Rules."

How to properly raise a 30(b) (6) notice dispute
with the court is dependent on many factors, including
the applicable Federal Civil Rules as well as any local
rules and/or standing orders.'® For example, Local Rule
37.1 for the U.S. District Court for the Northern District
of Ohio places the burden on the “party seeking the
disputed discovery” to make a “good faith” effort to
resolve the dispute prior to seeing court intervention.'”
Thus, under the local rule, once counsel for the noticed
corporation provides written objections to the 30(b)
(6) notice, the party that noticed the deposition (the
“party seeking the disputed discovery”) is required to
take the initiative to resolve any dispute arising from it
prior to the deposition, and failing that, to bring it to
the attention of the Court. The U.S. District Court for the
Southern District has a similar local rule.®

Conclusion

Rule 30(b) (6) provides the mechanism for taking depo-
sitions of corporate representatives. The party seeking the
deposition is obligated to provide a 30(b) (6) notice that
describes “with reasonable particularity” the matters on
which examination is sought. Upon receipt of a notice, the
noticed corporation must properly assert its objections
prior to the start of the representative’s deposition.
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CLE Welcomes New Lawyers

by Robert B. Port

When I wanted to get admitted to practice in the North-
ern District of Ohio, I had to sit in a small conference
room and sit through a half-day video of talking heads
discussing the federal rules and practice in the district.
No longer. On Jan. 9, 2009, the Northern District of Ohio
Chapter of the Federal Bar Association and the U.S. Dis-
trict Court for the Northern District of Ohio sponsored
the “Introduction to Federal Practice” CLE. In place of
the video, a packed court room of newly-minted lawyers
were treated to presentations by federal judges and
the clerk of court, all in the lavish surroundings of the
ceremonial court room at the federal court house, and
culminating in the administration of the oath for admis-
sion to practice in the northern district.

Judge Donald Nugent opened the proceedings with
a warm welcome. Magistrate Judge Kenneth McHargh
followed with an insightful discussion on the role of the
magistrate judge in the federal court system. Some of the
topics covered by Judge MacHargh included the process
of the assignment of cases to judges and magistrates
and, generally, the issues that a magistrate may typically
handle.

Next on the docket, Geri M. Smith, the Clerk of
Courts of the Northern District of Ohio, gave a detailed
presentation on the information available on the court’s
Web site, the courthouse amenities for attorneys, and
practical pointers and information on electronic filing
and the role of the clerk’s office. Chris Malumphy, the

Chief Deputy Clerk of Court, followed with a discus-
sion of the most pertinent local rules covering topics
including differentiated case management, discovery
motion practice, and alternative dispute resolution.
Both Malumphy and Smith’s presentations were load-
ed with practical tips for practicing in the northern
district. The attendees were then treated to a demon-
stration of all the electronic courtroom technology by
John Bianco and David Zendlo—including a game of
tic-tac-toe demonstrating the telestration technology.
At the end of the seminar, Geri Smith administered the
oath, swearing in all the new attorneys to practice in
the Northern District of Ohio. Finally, Toni Paoletta,
provided the newly admitted attorneys with a tour of
the courthouse.

The courtroom was packed, the presentations
were informative and interesting and, in the end, a
courtroom-full of new attorneys joined our thriving
bar.
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