FEDERAL BAR ASSOCIATION

Northern District of Ohio Chapter
Inter Alia

This article was written for and published in the Fall 2009 issue of Inter Alia, the quarterly
newsletter of the Federal Bar Association, Northern District of Ohio Chapter and is posted
with their permission.
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The selection and preparation of a corporate representative in response
to a Rule 30 (b)(6) notice is of critical importance to the success or failure
of the deposition. In this article—the second in a series on 30 (b)(6)
depositions—important considerations in selection and preparation of a
corporate representative will be discussed.1

Carter E. Strang

Rule’s Applicable Language
Rule 30 (b)(6) states, in applicable part, it is the noticed corporation’s
obligation to:

[Dlesignate one or more officers, directors, or managing agents, or other
persons who consent to testify on its behalf, and may set forth, for each
such person designated, the matters on which the person will testify.
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Pursuant to the Rule, the noticed corporation is obliged to provide “one or more” officers,
directors, agents, employees or “other persons” (which may include former employees,
experts, etc.) who “consent to testify” on its behalf in response to “matters known” or
“reasonably available” to it. Once selected, such corporate representative(s) shall be
“designated” (identified) as to each area of inquiry via a written response to the 30 (b)(6)
notice.2

Counsel for the noticed corporation should take advantage of the opportunity to select and
prepare the representative, who can then provide a compelling case as the “face” of the
corporation. On the other hand, disaster can result for the noticed corporation where the
selection or preparation is inadequate, leading to inaccurate testimony binding on the
corporation, disclosure of work product/attorney client information, and/or sanctions.3

Duty to Provide a Knowledgeable Representative

The responding party has an obligation to: 1) “designate a deponent who is knowledgeable
on the subject matter identified as the area of inquiry,” 2) select “more than one deponent if
multiple deponents are necessary to respond to all of the relevant areas of inquiry,” 3)
“prepare the deponent so that he or she can testify on matters not only within his or her
personal knowledge, but also on matters reasonably known by [it],” and 4) “if it becomes
apparent during the deposition that the designated deponent is unable to respond to the
relevant areas of inquiry, [it] has the duty to substitute the designated deponent with a
knowledgeable deponent.”4



It is counsel for the noticed party, not counsel for the noticing party, that selects the
representative(s) who will testify to the items in the notice. Thus, where counsel for the
noticing party names—in its 30 (b)(6) notice—a specific corporate representative, requests
a representative with “personal knowledge,” or requests the person(s) “most
knowledgeable,” such notice is improper.5 The Rule simply does not require such
representatives be provided.6

Because the noticing party has a right under the Rule to know the noticed corporation’s
position on the items in the notice, the noticed corporation has “a duty to gather reasonable
available information” to educate a representative—and thereby “create a spokesperson” if
necessary—to be able to testify on behalf of the corporation.7 The duty to educate means
the noticed corporation must engage in “due inquiry,” including searching its files and
conducting interviews of its employees and officers, so that the representative is prepared
to and can answer the questions “fully, completely, and unevasively.”8

Corporate representative deposition responses of “| don’t know” or “I don’t remember/recall”
equate to a failure to appear, creating a duty to substitute someone who does know or to
the imposition of other sanctions.9 Courts frown on corporations that try to play “hide the
ball” with their representative by designation of someone with no knowledge where it is
clear that others with knowledge could have been provided and were not.10 However, for
sanctions to be warranted “the inadequacies in a deponent’s testimony must be egregious
and not merely lacking in desired specificity in discrete areas.”11

In a Southern District of Ohio case, the noticed party’s representative knew “little or
nothing” about many of the subjects described in the notice, which resulted in the noticing
party filing a motion to compel.12 The court held the noticed corporation failed to meet its
obligation to provide “an informed spokesperson” in response to the items in the notice so
that the goal of “effective discovery” would not be thwarted.13 It barred any later testimony
by the corporation as to those responses that constituted a complete failure to respond, and
ordered a replacement witness for those that were insufficiently answered.

In the best of circumstances, finding and preparing a corporate representative for
deposition presents a challenge, but for certain types of cases (mass tort, environmental,
etc.) with a long latency period and/or as a result of economic downturn, it may not be
possible to find representatives with actual knowledge of some or all of the items in the
notice.14

Commenting on this problem, one author noted after adoption of the Rule, “[o]rganizations
began to discover that they simply did not employ persons with knowledge of the facts, as
contemplated by the Rule” made worse by “the economic upheavals which began in the
1970s and resulted in lay-offs, downsizing, mergers and bankruptcies,” which caused many
corporations to “come up empty” when faced with the need to respond to a Rule 30 (b)(6)
notice.15

In such situations, counsel for the noticed corporation may need to look to sources of
information outside the corporation (former employees and officers, etc.) for use in
educating the corporate representative and/or consider using such persons as their
representative(s).16

It is generally held that a company cannot be “required to designate a retired employee to
serve as a 30(b)(6) designee, because ‘it cannot be supposed that ... former employees
would identify their interests with those of their former employers to such an extent that
admissions by them should be held to bind the employer.”17 Therefore, the noticed
corporation is not obliged “to produce a non-party, such as a former employee, as a witness
at a 30(b)(6) deposition,” however it may at its option.18 Such optional use of a former
employee or any other person as a designee is fully permissible under the Rule.19 As a last



resort, where information is simply unavailable, the noticed corporation may assert its lack
of corporate “memory”; however, in such cases, if the corporation intends to rely on third
party testimony or documentation, the corporate deponent “must present an opinion as to
why the corporation believes the facts so construed.”20

Sometimes the person best able to provide information to the corporate representative is
counsel for the noticed corporation.21 That counsel’s involvement, while central to proper
preparation, needs to be considered in light of work product and attorney-client issues that
are attendant to such preparation. These issues are the subject of the next article in this
series.

Approaching a Rule 30 (b)(6) deposition like any other is a mistake. It will require more
preparation time than a “typical” deposition because of its special nature, some of which
has been addressed above (for example, a representative needs to be provided for every
issue in the notice, even if lacking any personal knowledge). Information, including
company records, prior depositions, and interviews with current and perhaps former
employees/officers, will have to be located, reviewed, and analyzed so that the “corporate
knowledge” regarding the noticed items is sufficiently clear to enable the representative to
adequately prepare.22 The potential representatives will then need to be screened,
selected and prepared.

This process is likely to be very time consuming, so preparation for a 30 (b)(6) deposition
should begin when the litigation is first filed, not upon receipt of the notice. Waiting until
receipt of the notice will place counsel in a “catch up” mode that makes successful
preparation less likely. Counsel is advised—even in the absence of a notice—to identify the
likely issues that will be listed and engage in preparatory steps with the corporate client to
anticipate such notice.23 Such requested testimony for which the witness should be
prepared includes the corporation’s “subjective beliefs and opinions” including the
corporation’s “interpretation of documents” and its opinion on why facts should be
construed a certain way.24

Selection of a representative is, clearly, of critical importance. As noted, it is the
corporation’s right—uwithin limits, as discussed above—to select as its representative the
person it feels “best suited” to be its spokesperson.25 Factors to consider include not only
familiarity with the noticed items, but also the person’s demeanor and appearance,
familiarity with the litigation process, and the ability of the representative to fully devote the
time and energy necessary to become fully prepared to testify and to work cooperatively
with all involved with that process.26

In considering the number of representatives to use, time limits for such depositions should
be considered. Each corporate representative deposition is limited to one day of seven
hours of questioning without stipulation or leave of court.27 However, where a single
person is deposed in their personal and corporate representative capacities, presumptively
two separate seven hour periods apply.28 Further, for the purposes of the ten-deposition
limit noted in the Civil Rules, a 30(b)(6) deposition counts as one, irrespective of how many
people testify to fulfill the notice.29

It is important for counsel for the noticed corporation to control the selection and
preparation process, including who talks to whom, about what, when, and in whose
presence. A failure to control the process can exacerbate already problematic attorney-
client and work product issues with such depositions.30

Scope of Testimony
In preparing the corporate representative, it is important to be aware of the permissible
scope of the 30 (b)(6) deposition.

Generally, the scope of a Rule 30 (b)(6) deposition is as broad as Federal Rule 26 (b)(1) for
the areas referenced in the notice. Thus, the corporate representative can be asked about



any personal knowledge such person may have about the items referenced in the notice.31
It is therefore imperative that as part of the preparation of such witness, counsel for the
noticed party inform the witness of this fact, then discuss what personal knowledge the
witness may have.

There is a split of authority as to whether the corporate representative must answer
guestions about which the deponent has personal knowledge but which are outside the
scope of the notice.32 Cases restricting questioning to the items identified in the notice
state that to permit broader questioning would render the notice’s “reasonable particularity”
language meaningless.33 Those permitting broader questioning note that Rule 30 (b)(6)
was drafted to augment Rule 26, not replace it, and does not bar such inquiry.34 Where it is
permitted, the noticing party cannot allege “inadequate preparation” and request a different
corporate representative be provided as to areas outside the notice.35 Counsel for the
noticed corporation should also discuss with the representative—as a component of the
preparation process—how such questions will be handled at the deposition.

However, where the corporate representative is an officer or managing agent, and does
answer questions based on personal knowledge that are outside the notice, the responses
are binding on the corporation.36

Binding Testimony

As noted, the testimony of the corporate representative is binding on the corporation.
However, it does not constitute a judicial admission on that party.37 Generally, a 30 (b)(6)
deposition is “evidence that, like any other deposition testimony, can be contradicted and
used for impeachment.”38 However, a defendant corporation could not admit evidence
showing it did not manufacture the product at issue to contradict the corporate
representative’s testimony that it had manufactured it, “absent showing that the company
did not have access to relevant facts before the 30 (b)(6) deposition, or that the
representative was confused or made an honest mistake.”39

Judge O’Malley of our Northern District Court similarly permitted the admission of testimony
by a corporate representative that contradicted the 30 (b)(6) testimony of its corporate
representative, noting that “[g]enerally testimony from a 30 (b)(6) witness can be
contradicted or used for impeachment at trial, just like any other deposition testimony.”40
However, Judge O’Malley drew a distinction between “more-responsive” and “non-
responsive” corporate representative testimony, with the former being excludable:

[1t is only when a party first provides a non-responsive 30 (b)(6) deponent and later tries to
call a more-responsive witness at trial that courts have excluded the witness.41

Thus, under such an analysis, providing a “responsive” 30 (b)(6) witness takes on an even
more importance, because the responsive—but mistaken—testimony can be addressed by
a later corporate witness; whereas, a failure to provide a “responsive” witness can negate
such an attempt.

Duplicative Testimony/Documents

In responding to a 30 (b)(6) notice, the noticed corporation should consider designating
prior deposition testimony and/or discovery response as responsive and binding on it,
possibly obviating the need for a live witness to testify on the same subjects.42 The party
responding to the notice should do so by way of objection in response to the notice,
asserting that the item(s) in the notice are duplicative, citing the prior
testimony/documents.43 If not done prior to the deposition, the noticed corporation risks
losing the potential objection.44

If the noticing party receives such an objection, it should thoroughly analyze the proffered
testimony/documents and determine whether it does, in fact, provide “verbatim” responses
to the noticed items.



Courts are, however, reluctant to restrict the right of a party to conduct 30 (b)(6) depositions
even where prior relevant depositions and documents may be available, though the
decisions appear to be case-sensitive.45

Conclusion

Rule 30(b)(6) provides the mechanism for taking the deposition of a corporate
representative. Such testimony is “binding” on the corporation. It is critical that the party
responding to the notice provide a knowledgeable representative. Such preparation is likely
to require considerable time and effort on the part of the corporate counsel to adequately
prepare the witness, who may know little or nothing about the noticed items before such
preparation. Adequate preparation includes inquiry about any personal knowledge the
representative may have outside the notice and advance discussion about how counsel will
direct the representative to respond to such inquiry. Counsel should also determine
whether the notice is duplicative of prior discovery and whether to offer any such discovery
in place of the noticed deposition, in whole or part.
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